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COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION

AT RI CHVOND, SEPTEMBER 20, 2000

APPLI CATI ON OF

OLD DOM NI ON ELECTRI C COOPERATI VE CASE NO. PUE000345
d/ b/ a COOPERATI VE ENERGY

For a license to conduct

busi ness as a conpetitive
service provider in electric
retail access pilot prograns

ORDER GRANTI NG MOTI ON

On August 14, 2000, the Staff of the State Corporation
Commission ("Staff") filed a Mdtion requesting the State
Cor porati on Conm ssion ("Comm ssion”) to rule whether Ad
Domi ni on Electric Cooperative d/b/a Cooperative Energy ("ODEC
or "the Conpany"”) nust forman affiliate or subsidiary to obtain
a license to conduct business as a conpetitive service provider
in electric retail access pilot prograns. On August 18, 2000,
CDEC filed its Response to Staff Mdtion. On Septenber 1, 2000,
the Staff filed its Reply. On Septenber 7, 2000, the Comm ssion
heard oral argunent concerning this issue.

NOW UPON CONSI DERATI ON of the aforenentioned pl eadi ngs and
oral argument, we are of the opinion and find that ODEC is
required by 8 56-587 D of the Code of Virginia to form an

affiliate or subsidiary if it desires to conduct business as a


http://www.state.va.us/scc/contact.htm#General

conpetitive service provider in electric retail access pil ot
progranms. Qur decision is not based upon potential harmto the
conpetitive market but rather upon a plain | anguage readi ng of
t he applicable | aw
Section 56-587 D of the Code of Virginia reads:

Not wi t hst andi ng t he provisions of § 13.1-

620, a public service conpany may, through

an affiliate or subsidiary, conduct one or

nore of the follow ng busi nesses, even if

such business is not related to or

incidental to its stated business as a

public service conpany: (i) becone |icensed

as a retail electric energy supplier

pursuant to this section, or for purposes of

participation in an approved pil ot program

enconpassing retail custoner choice of

el ectric energy suppliers;.

CDEC argued that this section applies only to a public
servi ce conpany that otherwi se would not be able to participate
as a retail electric energy supplier because such supply is not
related to or incidental to that public service conpany's stated
busi ness. However, we find that this section, as witten,
requires all public service conpanies to formaffiliates or
subsi di ari es before becom ng licensed as retail electric energy
suppliers. Specifically, the words "even if" denote that al
public service conpanies nust formsuch affiliates or
subsi di aries, regardless of the relationship between a public

service conpany's stated business and the retail electric energy

supply business. This |language sinply clarifies that a public



servi ce conpany has the option of conducting business as a
retail electric energy supplier under 8 56-587 or participating
in an approved electric retail access pilot program"even if
such business is not related to or incidental to its stated
busi ness as a public service conpany." Cearly, the phrase
"through an affiliate or subsidiary” nodifies the phrase "nmay .

conduct one or nore of the follow ng businesses,"” and thus
limts the ways that public service conpanies nmay pursue the
activities permtted under this statute. Wile the provision
coul d have been nore specific, a plain reading of this statute
conpels us to conclude that ODEC, as a public service conpany
seeking to enter the conpetitive retail market, nmust form an
affiliate or subsidiary to do so. W enphasize that our
decision is based on the plain nmeaning of the statute. |If
anot her result was intended by the General Assenbly, that
intention is not manifest in the statute.

There was al so some limted di scussion concerning the
applicability of the Uility Aggregation Cooperatives Act,
88 56-231.38 to —-231.52 of the Code of Virginia, to ODEC s
licensure as a conpetitive service provider. Specifically, ODEC
asserted that, pursuant to 8 56-231.51, if a conflict arises
between the Utility Aggregation Cooperatives Act and any ot her
provision of law, the latter would not apply to an aggregation

cooperati ve.



Section 56-587 D does not conflict with the UWility
Aggr egati on Cooperatives Act and does not prohibit ODEC from
participating as a retail electric energy supplier or as a
conpetitive service provider in a pilot program! Rather, § 56-
587 D sinply establishes the manner in which such participation
must occur. The | anguage of this section clearly states that a
public service conpany, such as ODEC, "may, through an affiliate
or subsidiary, . . .(i) becone licensed as a retail electric
energy supplier pursuant to this section, or for purposes of
participation in an approved pilot program. . . ." dCearly,
ODEC may becone licensed to participate in electric retai
access pilot progranms; it sinply nust do so through an affiliate
or subsidiary. Moreover, the Utility Aggregati on Cooperatives
Act itself envisions the formation of an affiliate or subsidiary
to performvarious activities.?

For these reasons we find that 8 56-587 D requires that
ODEC forman affiliate or subsidiary to participate in retai

access pilot programs. Upon formation of such an entity, ODEC

! Because we have determined that there is no conflict between § 56-587 D and
the Utility Aggregation Cooperatives Act, we need not decide certain issues
surroundi ng the Act, including ODEC s status as an aggregati on cooperative,
whet her ODEC engages in "regulated utility service" pursuant to § 56-
231.50: 1, and whether participation as a conpetitive service provider in
retail access pilot progranms is an "unregul ated business activity" as that
termis used in the Uility Aggregati on Cooperatives Act.

2 See 8§ 56-231.39 and -231.50: 1.



shoul d anend its current application to reflect the information

relevant to the affiliate or subsidiary.

Accordingly, IT IS ORDERED THAT:

(1) ODEC nust forman affiliate or subsidiary if it
desires to participate as a conpetitive service provider in
electric retail access pilot prograns.

(2) Upon formation of such affiliate or subsidiary to
obtain a license as a conpetitive service provider, ODEC shal
anmend its current licensure application to reflect, pursuant to
20 VAC 5-311-50, all necessary information for this affiliate or
subsidiary that differs fromthe infornmation provided in ODEC s
application previously fil ed.

(3) No additional public notice of the application, as
amended, shall be required; however, ODEC shall, by direct mail,
send a copy of this order to each of its menber cooperatives.
Proof of such mailing shall be filed within seven (7) days of
the date of this Order.

(4) The Commission Staff shall anal yze the reasonabl eness
of the application if anended and shall present its findings in
a supplenental Staff report to be filed within ten (10) days of
the filing of the informati on noted in paragraph (2) above.

(5) Wthin five (5) days of the filing of the Staff

report, ODEC and/or its affiliate or subsidiary may file with



the Cerk of the Conmi ssion an original and fifteen (15) copies
of any response it nmay have to the Staff report.

(6) This matter is continued generally.



